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Top 8 Federal and State Tax Issues and 
Strategies for 2018
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#1  
QUALIFIED BUSINESS INCOME DEDUCTION (QBI)
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WHAT IS QBI?

Net amount of qualified income, gain, deductions and losses from a 
Qualified Business

EXCLUDES: 

1. Wages/guaranteed payments earned from such entities

2. Certain investment income
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QBI DEDUCTION 
LESSER OF:
A. Combined Qualified Business Income of taxpayer, or
B. 20% of the excess of taxable income over sum of net capital gain

COMBINED QUALIFIED BUSINESS INCOME
1. 20% of QBI, or
2. GREATER of:

a. 50% of allocable share of W-2 wages paid by entity, or
b. 25% of allocable share of W-2 wages, PLUS 2.5% of allocable share of 

unadjusted basis of the entity’s assets

NOTE: W-2/ASSET LIMITATIONS IGNORED IF TAXABLE INCOME BEFORE 
QBI DEDUCTION < $315,000 (MFJ) OR $157,500 FOR ALL OTHER FILERS.  
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WHAT IS A QUALIFIED TRADE OR BUSINESS?

SECTION 199A DEFINES A QUALIFIED TRADE OR BUSINESS BY 
EXCLUSION

Every trade or business is qualified, other than:

• The trade or business of performing services as an employee; and

• A specified service trade or business (generally)

MUST BE EFFECTIVELY CONNECTED WITH A U.S TRADE OR BUSINESS



CLICK TO EDIT MASTER TEXT STYLES

QBI DEDUCTION
Specified service businesses prohibited

Performing
Arts

Athletics

Accounting

“Any trade or business where the 
principal asset of such trade or 

business is the reputation or skill of 
one or more of its employees or 

owners”

Investment 
Management

Financial 
Services

Actuarial Services

Law

Consulting

Health

Brokerage
Services
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QUALIFIED BUSINESS INCOME DEDUCTION “BUCKETS”

TI LESS THAN 
THRESHOLD 

AMOUNTS = LESSER 
OF 20% QBI OR 

20% OF TI

TI FALLS WITHIN 
RANGE = SUBJECT 

TO “PHASE IN” 
(NON-SERVICE) 

OR “PHASE OUT”       
(SERVICE)

TI EXCEEDS RANGE = 
SUBJECT TO FULL 
WAGE/PROPERTY 

LIMITATIONS

SERVICE AND 
NON-SERVICE 

BUSINESS 

SERVICE AND 
NON-SERVICE 
BUSINESSES

NON-SERVICE 
BUSINESSES ONLY 
(SERVICE BASED 

PROHIBITED)

$315,000-$415,000 MFJ, $157,500-$207,500 ALL OTHER TAXPAYERS
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PROPOSED REGULATIONS ISSUED IN AUGUST 

• Clearer definition of specified service trade or business 
• De minimis exception for businesses selling both products and services
• Services or property provided to a SSTB – “cracking” prohibited
• Treatment of Employees turned Independent Contractors
• Aggregation of commonly controlled businesses
• Allocation and aggregation of W-2 wages
• Fiscal year businesses
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QUESTIONS LEFT UNANSWERED

• Do owners of rental property qualify? (Trade or business “definition”)

• How will carryforward losses be used?

• What exactly goes into QBI?

• Section 1231 gains as QBI?

• S Corporation Reasonable Compensation
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STRATEGIES 

ENTITY CHOICE AND ELIGIBILITY FOR QBI DEDUCTION
• Distributions vs. Retained earnings
• Application of payroll taxes, SE taxes, 3.8% Medicare surtax
• State income tax deduction limitation

DON’T FORGET TAX CONSEQUENCES OF CONVERSION…AND THE 
COST TO UNDO A CONVERSION

REASONABLE COMPENSATION

MULTI-YEAR PLANNING
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#2  
SALES TAX CHANGES
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SOUTH DAKOTA V. WAYFAIR

• Decided 6/22/18

• Overrules the decisions of Quill and National Bellas Hess

• Physical presence no longer required for sales tax nexus

• South Dakota law based on economic nexus for sellers with:

• $100,000 or more in sales

• 200 or more transactions

• Many states have updated their laws accordingly, or are expected to follow
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#3  
DEPRECIATION AND COST RECOVERY
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EXPENSING OF CAPITAL INVESTMENTS
BONUS DEPRECIATION 

Applies to new and used property

PERIOD                                APPLICABLE PERCENTAGE
9/27/2017 – 2022 100%

2023 80%

2024 60%

2025 40%

2026 20%

2027 - FORWARD 0%
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EXPENSING OF CAPITAL INVESTMENTS

SECTION 179 
• Limitation increased to $1 million max with $2.5 million additions phase out
• Qualified Improvement Property qualifies for Section 179 (roofs, HVAC, 

security systems)

LUXURY AUTO DEPRECIATION
Limits increased
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EXPENSING OF CAPITAL INVESTMENTS

QUALIFIED IMPROVEMENT PROPERTY

Any 
improvement to 
interior portion 

of a building 
that is 

nonresidential 
real property

Must be placed 
in service after 

the date the 
building was 
first placed in 

service

Currently 39 
year recovery 

period *

Eligible for 
section 179 but 

not bonus 
depreciation *

Excluding:  
1. Enlargement
2. Elevator/escalators
3. Internal structural framework
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#4  
UNRELATED BUSINESS INCOME
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UBI: UNDER THE NEW RULES

• Unrelated business income (UBI) – track and report each trade or business 
on a separate basis 

• Net Operating Losses (NOLs) cannot offset income derived from another 
activity

• Guidance needed regarding how broadly a line of business will be defined 
and what to do with investment and other UBI amounts
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NOTICE 2018-67

RELIANCE – UNTIL PROPOSED REGULATIONS ARE ISSUED, PUBLIC 
COMMENTS BEING GATHERED

Separate trade or business – use reasonable, good-faith interpretation of 
sections 511-514

• NAICS 6-digit code 

• Fragmentation principle under section 513(c)

• Comments requested for debt-financed and controlled entity UBI
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UBI: UNDER THE NEW RULES

POST-2017 NOLS:
• Only 80% of NOL carryover can offset income
• Maintain separately for each UBI activity
• NOLs carry forward indefinitely

PRE-2018 NOLS:
• Deduction not limited to the activity that created it 
• Not limited to 80%
• Can only be carried forward 20 years

CORPORATE TAX RATE CHANGED TO FLAT 21%
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COMPENSATION AND BENEFITS
BENEFITS TREATED AS UNRELATED BUSINESS TAXABLE INCOME
• Qualified transportation fringe (e.g., transit passes/qualified parking)

• Employee pre-tax deferral still permitted
• Tax on full amount paid by employer and pre-tax by employee 

• Most on-premise athletic facilities will not be subject to tax

• Notice 2018-67 advises this UBI does not fall under “silo-ing” rules 
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BENEFITS TREATED AS TAXABLE INCOME TO EMPLOYEES
• Employee achievement awards – “tangible personal property”

• Qualified moving expenses (2018-2025)

POTENTIAL TAX CREDIT AVAILABLE TO BOTH FOR PROFIT AND 
NOT-FOR-PROFIT ENTITIES
(2018-2019)
Paid family and medical leave if pay at least 50% of regular wages

• Must exceed state requirements

• Must be separate from normal vacation, sick and paid-time off
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#5  
INTEREST EXPENSE
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BUSINESS INTEREST DEDUCTION:

INTEREST EXPENSE >30% OF “ADJUSTED TAXABLE INCOME” 
DISALLOWED
Tested on an entity-by entity basis

BUSINESSES WITH AVERAGE GROSS RECEIPTS THAT DO NOT EXCEED 
$25MM ARE EXEMPT
Tested on an affiliated group basis

EXCEPTION FOR CERTAIN TRADES OR BUSINESSES
Real Property Trade or Business

ANY INTEREST DISSALLOWED IS CARRIED FORWARD INDEFINITELY
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ADJUSTED TAXABLE INCOME
COMPUTED WITHOUT REGARD TO:
• Business interest expense or business interest income
• NOL deduction
• 199A pass-thru deduction
• Depreciation, amortization or depletion before 2022
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PASS-THROUGH ENTITIES
PARTNERSHIPS
• Applied at the partnership level
• Certain allocations made to each partner

• Excess Taxable Income (ETI)
• Excess Business Interest (EBI)

• Basis adjustments
EBI reduces basis at the time allocated

• Carryforwards 
EBI carries forward at the partner level

S CORPORATIONS
Applied at the corporate level
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ELECTING REAL PROPERTY TRADE OR BUSINESS
Any real property development, redevelopment, construction, 
reconstruction, acquisition, conversion, rental, operation, management, 
leasing, or brokerage trade or business

APPLYING INTEREST 
LIMITATION

ELECTING OUT OF INTEREST 
LIMITATION

Asset Category Depreciable life
(years) 

Eligible for 
bonus?

Depreciable life 
(years)

Eligible for 
bonus?

Nonresidential real property 39 No 40 No

Residential rental property 27.5 No 30 No

Qualified improvement 
property – under tax reform 39 No 40 No

Qualified improvement 
property – if Congress
passes a technical 
corrections bill

15 Yes 20 No

Most other tangible 
property 5 to 15 Yes 5 to 15 Yes
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STRATEGIES
AFFILIATED BORROWERS – BE CAREFUL OF SEPARATE ENTITIES

ENTITY RESTRUCTURING 
• Consolidated structure
• Disregarded entities

GROSS RECEIPT STRUCTURING
Applied at the corporate level

ACCOUNTING METHOD PLANNING

ALTERNATIVES TO DEBT
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#6  
SALT AND CHARITABLE GIVING
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INCREASED STANDARD DEDUCTION
Roughly doubles 2017 amounts

$24,000 

$12,000 

MARRIED TAXPAYERS FILING JOINTLY
(CURRENTLY $12,700) 

SINGLE FILERS
(CURRENTLY $6,350) 
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IMPACT ON CHARITABLE GIVING
Tax reform reduces incentive for charitable giving by:

Doubling the 
standard 
deduction

Limiting state 
and local tax 
deduction to 
$10,000

Doubling the 
estate tax 
exemption

Eliminating the 
deduction for 
tickets to 
college athletic 
events

4321
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GIVING TRENDS

Despite the focus on the tax law and its 
implications, tax benefits and financial relief 
consistently rank at the bottom of the list of why 
people give.
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STRATEGIES

• Educate staff, volunteers, and donors on basic elements of tax reform

• Reinforce mission and update the case for support – clearly define priorities!

• Update your major gift strategies to take advantage of the new tax legislation

• Communicate your organization’s impact to donors on an even more regular 
basis, especially over the next 12 months

• Gifts of appreciated property

• Qualified charitable distributions
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#7 
OTHER CHANGES FOR BUSINESSES
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BUSINESS DEDUCTIONS AND CREDITS
• Like Kind Exchanges
• Excess Business Losses
• Accounting Methods
• DPAD repealed
• Research and experimentation expenditures
• Deduction for fringe benefit expenses limited
• Meals & Entertainment
• Credit for employer-paid family medical leave
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#8 
STATE TAX CONFORMITY
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STATE CONFORMITY WITH THE INTERNAL REVENUE CODE

INDIVIDUAL INCOME TAX CONFORMITY



CLICK TO EDIT MASTER TEXT STYLES
STATE CONFORMITY WITH THE INTERNAL REVENUE CODE

CORPORATE INCOME TAX CONFORMITY
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STATE CONFORMITY
EXPENSING OF CAPITAL INVESTMENTS
As of 9/12/18:

BONUS DEPRECIATION SECTION 179

Maine No* Same as Federal

Massachusetts No Same as Federal

New 
Hampshire No $500,000 max / $2M 

additions phase out

Vermont No $500,000 max / $2M 
additions phase out

*On 9/12/18, a tax conformity bill became law. Maine still decouples from federal bonus depreciation, but the 
Capital Investment Credit is still available in lieu of future depreciation recapture.
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QUESTIONS?
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Sno Barry
sbarry@berrydunn.com

Jon Ireland
jireland@berrydunn.com
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